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court. Practically, however, in the latter case, the matter will not again 
be litigated, and the Statute may be treated as void. 27 Hence we may 
properly emphasize, as does the Supreme Court, that it is here definitely 
the application of the Statute made by the State Court which is found 
objectionable. There is no reason why the State Court may not on 
another set of facts make its views conform to those now promulgated 
as the law of the land. 28 C. E. C. 

FOREIGN EXCHANGE TRANSACTIONS 

Foreign exchange transactions have become of novel importance 
during the last six years and a great amount of litigation has pro- 
duced confused decisions. The war, the fluctuating rates of exchange, 
and the apparent position of the United States as the world's bankers 
have contributed to a situation that demands legal clarity and certainty. 

A large part of the business of foreign exchange consists of selling 
credits available at a foreign point to those who desire to make pay- 
ments at that point. The purchaser of foreign exchange seldom buys 
currency; he buys credit, a chose in action, made available abroad by 
an agent or correspondent of the seller. The draft which may be 
delivered to the purchaser is only a piece of paper evidencing the trans- 
action; the message which may be sent to the seller's correspondent 
by mail or by cable is merely part of the mechanics of making the 
credit available. 1 The actual money paid by the purchaser is not 
transmitted to the foreign point. It becomes the seller's property and 
he does not hold it as trustee or agent until the payment of the credit 
is effected. 2 

The transactions are of various forms, each governed to a large 
extent by the terms of a special contract. In the case of a draft pay- 
able in a foreign country, the seller draws an order on his correspond- 
ent, warranting that it will be accepted and paid when presented at the 
foreign point. The buyer is usually given the draft and undertakes 
the duty and risk of forwarding it abroad by mail. The cable transfer 
is a much faster method. The seller agrees to establish forthwith by 
means of a cable message a credit in favor of a payee abroad designated 
by the purchaser. The seller generally specifies in the contract that 
he will not be responsible for errors or delays in the transmission of the 
message unless caused by him. The seller of a cable transfer ordinarily 
undertakes to notify the payee abroad, designated by the purchaser, 
that the credit has been established and may undertake to hand over 

"Norton v. Shelby County (1886) no U. S. 425, 6 Sup. Ct. 112. 

38 Middleton v. Texas, P. &• L. Co., supra note 26. 

1 It seems clearly erroneous to consider the draft as the thing bought. But see 
(1921) 35 Harv. L. Rev. 88. 

1 Legniti v. Mechanics & Metals National Bank (1921) 230 N. Y. 415, 130 N. E. 
597- 
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foreign currency to the payee. The foreign money order is still another 
method whereby credits are made available abroad, and is the method 
utilized by steamship and express companies for the transmission of 
small sums of money to foreign points. The purchaser pays to the 
steamship or express company, which sells the money order, a sum in 
United States currency which represents the equivalent at the existing 
rate of exchange of a certain amount of foreign money, plus, perhaps, 
a small charge for the service to be rendered. The seller informs 
its correspondent abroad of the sale of each foreign money order by 
mail, and the correspondent in turn usually purchases a foreign postal 
money order for the agreed amount of foreign money and mails it to 
the designated payee. 

Is the transaction when entered into a sale of a credit, a contract to 
sell a credit, or a simple executory contract of service to establish a 
credit? The mere act of drawing a draft does not operate as an 
assignment of a credit, and therefore can not of itself be a sale of a 
credit. Is the transaction a contract to sell? Suppose the seller has 
not a credit at the foreign point at the time he contracts to sell one. 
He may merely have the means of obtaining it. 3 It is submitted, there- 
fore, that the transaction may be a simple executory contract to create 
a credit, which is not within the Statute of Frauds. 4 In a recent case, 5 

3 "These are banker's drafts or checks and are accepted as the equivalent of so 
much cash because confidence is reposed in the standing of the banker issuing the 
drafts and his credit if not his cash balance with his correspondent bank on which 
the draft is drawn." Hough, Practical Exporting (1920) 473. Mr. Franklin 
Escher, speaking of commercial credit transactions, says : "As in the case of 
foreign loans previously described, the banker's credit and the banker's credit 
alone is the basis of the whole operation. The London bank never pays out any 
actual cash — it merely 'accepts' a four months' sight draft, knowing that before 
the draft comes due and is presented at its wicket for payment, 'cover' will have 
been provided from New York." Elements of Foreign Exchange (1910) 155. 
See also Notes (1919) 19 Col. L. Rev. 322. 

4 If the credit is not in existence at the time the transaction is entered into, this 
is an assignment of a chose in action which is to be acquired in the future. Such 
assignments are not enforceable unless the chose in action has potential existence, 
that is, unless there is some contract agreement under which the chose in action 
will in all probability come into existence in the future. O'Niel v. Kerr Co. 
(1905) 124 Wis. 234, 102 N. W. 573; see dissenting opinion in Equitable Trust 
Co. v. Keene (1921) 195 App. Div. 384, 186 N. Y. Supp. 468. Although the 
parties generally speak of the transaction as a "sale," as a matter of fact, until 
the credit has been established, all that the buyer acquires is an obligation of the 
seller to secure credit at the foreign point. See Stone, Some Legal Problems 
Involved in the Transmission of Funds (1921) 21 Col. L. Rev. 507, 513. 

5 Equitable Trust Co. v. Keene, supra note 4. The case is now on appeal. The 
Court was influenced by the statement in Strohmeyer & Arpe Co. v. Guaranty 
Trust Co. (1916) 172 App. Div. 16, 157 N. Y. Supp. 955, that "the seller engages 
that he has a balance at the point on which payment was ordered." It is submitted 
that this was merely the stipulation of the parties in that case. The seller was 
shown actually to have had a credit at the time the transaction was entered into. 
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however, the court assumed that the credit was in existence at the time 
the transaction was entered into and held that an agreement to sell 
a cable transfer of exchange was an agreement to sell an existing chose 
in action and had to be in writing. Under the facts in the case it may 
very well have been a simple executory contract for future service. 

In discussing the measure of damages when payment of the credit 
has not been effected, an analysis of the cases seems advisable. Many 
of the decisions seem to be in conflict, but it is believed that they may 
be distinguished. If the seller negligently or wilfully fails to create the 
credit, or if his correspondent refuses to honor the draft or to act upon 
a cable transfer, it is clear that the buyer can recover the dollars paid. 8 
If, however, the seller and his correspondent are not negligent, but the 
establishment of the credit has been prevented by some unforeseen 
circumstance and the seller is unable to communicate with his cor- 
respondent or the correspondent is unable to locate the payee, the situa- 
tion is more difficult. It seems unfair to compel a seller who has acted 
with reasonable care and attempted to effect payment of the credit 
through his correspondent to bear a loss due to the depreciated value of 
the credit. On the other hand it is equally unfair to let the seller profit 
from the transaction if he still has the purchaser's money and has not 
acquired a credit for him. Unless, therefore, the seller has appro- 
priated a credit to the contract — that is, either procured a foreign credit 
for the purchaser in reliance on the contract, or else notified the cor- 
respondent to transfer part of an existing credit to cover the contract 
in question — the purchaser should be permitted to rescind the contract 
and recover all moneys paid. 7 The seller is not responsible for a mere 
reasonable delay in the establishment of the credit, however. 8 Gen- 
erally the credit has been appropriated to the contract, but payment has 
been prevented or rendered impossible through no fault of the seller. 
The purchaser can then recover only the value of the credit at the time 



The statement has been quoted in several other cases and is the cause of much 
confusion. 

'Gross v. Mendel (1916) 171 App. Div. 237, 157 N. Y. Supp. 357, affirmed 
without opinion (1918) 225 N. Y. 633, 121 N. E. 871; Beecher v. Cosmopolitan 
Trust Co. (1921, Mass.) 131 N. E. 338. Another case allows the drawee of a 
dishonored draft to recover only at the current rate of exchange on the date of 
demand, but there was a statute which specifically so provided. American Express 
Co, v. Cosmopolitan Trust Co. (1921, Mass.) 132 N. E. 26, applying Mass. Rev. 
Laws, 1902, ch. 73, sec. 9. For a discussion of the question of damages in foreign 
currency, see Comments (1921) 31 Yale Law Journal, 198. 

' Atlantic Communication Co. v. Zimmerman (1918) 182 App. Div. 862, 170 
N. Y. Supp. 275; Pfotenhauer v. Equitable Trust Co. (1921, Sup. Ct.) 115 Misc. 
396, 188 N. Y. Supp. 464. 

8 Strohmeyer & Arpe Co. v. Guaranty Trust Co., supra note 5. How long a 
delay is reasonable has not been determined but it is conceivable that the purchaser 
would be justified in refusing to accept a credit which was established long after 
the time contemplated by the contract. 
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of demand, 9 unless payment had been expressly guaranteed. 10 The 
seller must notify the purchaser within a reasonable time however, of 
his inability to effect the payment. The burden of explaining the 
failure to establish the credit is on the seller, though the court will take 
judicial notice of war conditions. 11 

THE DECLARATORY JUDGMENT CONSTITUTIONAL 

The decision of the Supreme Court of Kansas in State, ex rel. Hop- 
kins, Attorney-General v. Grove (1921, Kan.) 201 Pac. 82, holding con- 
stitutional the Statute authorizing the courts of that State to render 
declaratory judgments, will give satisfaction to the several critics of the 
decision of the Michigan Supreme Court which held a similar statute 
in that State unconstitutional. 1 A Statute of Kansas provided that no 
employee of a railway company holding a franchise granted by or a 
contract with a city shall, under penalty, hold any city office. Grove, 
a boilermaker employed by the Missouri Pacific Railroad Company, was 
elected a member of the Board of Commissioners of the City of 
Wichita, Kansas. He as well as the Attorney-General were apparently 
in doubt as to his capacity to hold office, not being certain whether the 
Railroad had a franchise from or contract with the City. Had there 
been no provision for a declaratory judgment in Kansas, practically the 
only way for the elected officer to have tested his legal capacity to hold 



' Fliker v. State Bank (1916, Mun. Ct.) 94 Misc. 609, 159 N. Y. Supp. 730; 
Katcher v. American Express Co. (1920) 94 N. J. L. 165, 109 Atl. 741; Sommer 
v. Taylor (1921, Mun. Ct.) 190 N. Y. Supp. 153; see Fraenkel, Some Aspects of 
the Law Relating to Foreign Exchange (1920) 20 Col. L. Rev. 832. In Oshinsky 
v. Taylor (1918, Sup. Ct.) 172 N. Y. Supp. 231, it does not appear from the facts 
whether the credit had been appropriated to the contract but the purchaser was 
allowed to recover only the value of the credit at the time of demand. In Safian 
v. Irving Nat. Bank (1921, Sup. Ct.) 116 Misc. 647, the seller appropriated foreign 
money to the contract, but payment to the payee designated by the purchaser was 
not effected because of a mistake in the address made by the cable company. In 
spite of the fact that the seller had contracted specifically not to be liable "for any 
loss or damage in consequence of any delay or mistake in transmitting the message 
or for any cause beyond our control," the Court held that the purchaser could 
rescind the contract and recover the money he had paid. The dissenting opinion 
points out the inconsistency of this. 

10 Wasserman v. Irving National Bank (1920, Mun. Ct.) 114 Misc. 704, 187 
N. Y. Supp. 243. 

" Oshinsky v. Taylor, supra note 9 ; Katcher v. American Express Co., supra 
note 9. 

1 Anway v. Grand Rapids Ry. (1920) 211 Mich. 592, 179 N. W. 350. Criticized 
in Notes (1920) 19 Mich. L. Rev. 86; Comments (1920) 30 Yale Law 
Journal, 161; Notes (1921) 21 Col. L. Rev. 168; Schoonmaker, Declaratory 
Judgment (1920) 5 Minn. L. Rev. 172; Dodd, Michigan Declaratory Judgment 
Decision (1920) 6 A. B. A. Jour. 145; O'Donnel, Michigan Declaratory Judg- 
ment Decision (1921) 7 A. B. A. Jour. 141; Rice, The Constitutionality of the 
Declaratory Judgment (1921) 28 W. Va. L. Quart, i. 



